IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

BANKERS TRUST CO. and : ClVIL ACTION
BANKERS TRUST ( DELAWARE) , :
Plaintiffs,
V.

NORMAN DUKES, :
Def endant . : NO 97-1417

FI NDI NGS OF FACT AND CONCLUSI ONS OF LAW

After a bench trial of this case on Septenber 23, 1997,
and after considering all the evidence of record and the
argunments of counsel, the Court nmakes the follow ng findings of
fact and concl usi ons of |aw.

l. FI NDI NGS OF FACT

1. Plaintiff Bankers Trust Conpany ("Bankers Trust")
is a New York banking association with its principal place of
busi ness at 280 Park Avenue, New York, New York, 10017.

2. Plaintiff Bankers Trust (Delaware) is a Del aware
banki ng association with its principal place of business at 1001

Jefferson Street, Suite 550, WI m ngton, Del aware 19801.

3. Def endant Norman Dukes is an individual, fornmerly
residing in Cherry Hll, New Jersey, now presently in federal
custody at the Federal Correction Institute-Schuylkill, P.QO Box

700, Mnersville, Pennsylvania, 17954.

4, As a result of crimnal conduct between years
1988- 1992, Dukes was indicted by the United States of Anerica on
Decenber 7, 1995 in connection with charges involving bank fraud,
noney | aundering, and conspiracy to utter counterfeit checks and

to use unaut hori zed access devi ces.



5. On February 20, 1996, in United States of Anerica
v. Dukes, Crimnal No. 95-00664, in the United States District
Court for the Eastern District of Pennsylvania, Dukes entered a
plea of guilty to four counts of bank fraud, four counts of nobney
| aunderi ng, and one count of conspiracy to utter counterfeit
checks and to use unauthorized access devices. These counts were
all based on conduct that occurred during years 1988-1992. The
court accepted Dukes’ guilty plea.

6. As part of his plea agreenent, Dukes told
government investigators that they had found every crine he
commtted and had included themin the indictnent. He also
agreed to cooperate in the governnent's continuing investigation
of his co-conspirators and rel ated cri nes.

7. After Dukes pled guilty in February 1996 to the
bank fraud, noney |aundering, and conspiracy charges, the
government, through its continuing investigation, |earned of
Dukes' involvenent in additional schenes to defraud banks after
1992, whi ch Dukes had conceal ed fromthe governnent in violation
of his plea agreenent.

8. On July 17, 1996 the governnent filed a sentencing
menor andum i n connection wth Dukes’ February 1996 guilty pl ea.
In its menorandum t he governnent expressed regret that Dukes had
not upheld his end of the plea agreenent, thus closing the door
on a downward departure notion by the governnent. |nstead of
chargi ng Dukes for the additional crines, the governnent choose

to incorporate into its sentenci ng nenorandum Dukes’ additi onal
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crimnal activities after 1992 so that the court could consider
this additional conduct as “rel evant conduct” under section 1Bl1.3
of the sentencing guidelines in assessing Dukes’ offense |evel.

9. The additional crimnal conduct was identical in
character and nethod to the earlier schenes in which Dukes had
partici pated and for which he pled guilty. The general schene
i nvol ved the follow ng: The conspirators would open up a checking
account wth a comercial back under either a fictitious
i ndi vidual’s name or under a shell corporation’s nane. A
conspirator would then steal a check or checks. Another woul d
print a counterfeit check fromthe stolen check and have it made
out to the fictitious person or corporation. The conspirators
woul d then deposit the check or checks in their account, and once
t he drawee bank cleared the noney and paid it into their account,
t hey woul d | aunder the noney, usually by buying gold coins.

10. Dukes’ sentencing hearing was held on July 23,
1996 before the Honorabl e Judge Harvey Bartle, 111. At the
sentencing the only real contention regarding Dukes’ additional
crimnal conduct as laid out in the governnent’s sentencing
menor andum was regardi ng the characterization of Dukes’ role in
the additional crines. The governnment characterized Dukes as one
of the main organizers and | eaders. The defense clained that in
these |l ater schenes Dukes’ role was to obtain the checks and turn
them over to a co-conspirator, but that he did not necessarily
know how nmuch the counterfeit checks woul d be nmade out for.

However, aside fromthis difference in characterization, Dukes
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admtted to engaging in the additional crimnal conduct. This
Court finds defendant’s assertion that he did not know how nuch
the counterfeit checks were nmade out for not credible and finds
t hat def endant was one of the main organizers as he was in the
past identical schenes.

11. The additional crimnal conduct, as described in
t he governnent’s sentenci ng nenorandum and admtted to by Dukes,
i nvol ved ongoi ng schenes in which Dukes and his associ ates
participated in the years 1993-1994. Dukes’ associates in this
schene were Hayward Keith MElroy, Frank Kilson, and two brothers
known to the U.S. Attorney and identified as Thomas R and
Dougl ass R

12. On Cctober 8, 1993 Dukes and his associ ates opened
a bank account at Mdlantic Bank in East Orange, New Jersey in
t he name of Trans Anerican, Inc. The account was opened using
fictitious corporate docunents prepared by Kilson. Thonmas R
actually entered the bank and opened the account.

13. Douglass R worked in the accounting departnent at
Towers Perrin I nsurance Conpany in Philadel phia. He stole a
check that had been sent to Towers Perrin by National Reinsurance
Corporation ("National").

30. Dougl ass gave the stol en National check to Dukes
who then delivered it to MElroy.

31. MElroy then had the National check counterfeited
and made payable to Trans Anerican, Inc. in the anmnount of

$342,000. He then gave the counterfeit check to Dukes and
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Ki | son.

32. On March 23, 1994, Dukes arranged to have the
counterfeit check deposited in the Trans Anerican account.

33. Once the check cl eared, Dukes and his associ ates
wi t hdrew approxi mately $280,000 fromthe Trans Anerican account
before the bank was able to determ ne that the deposited check
was a counterfeit. The conspirators divided the proceeds, wth
t he exception of Douglass to whom Dukes paid a fee for stealing
the original check.

34. Dukes, Kilson, and Thomas al so opened a fictitious
corporate account on January 10, 1994 at First Financial Savings
Bank i n Downi ngt own, Pennsylvania in the nane of York
| nternational |nvestnent Conpany. Once again Kilson prepared the
fictitious corporate docunents and Thonmas actually opened the
account .

35. Dougl ass then stole checks that had been sent to
Towers Perrin by Geat Lakes Rei nsurance Conpany ("G eat Lakes").

36. In Septenber, 1994, three counterfeit Geat Lakes
checks in the anobunts of $98, 750, $96, 000, and $98, 500 (total of
$293, 250) were deposited into the York International |nvestnent
account at First Financial Savings Bank.

37. On Septenber 27, 1994, Dukes and his associ ates
attenpted to wthdraw the proceeds through the purchase of gold
coins. They made a check drawn on the York International
| nvest nent Conpany account in the anount of $97,011.20 to Sacks

Coin and Jewelry of Easton, Pennsylvania for the purchase of 220
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Ameri can gold Eagl e coins.

38. On Septenber 28, 1996, First Financial Savings
Bank di scovered that checks deposited into the York account were
counterfeit and alerted the FBI who were then able to interrupt
delivery of the coins.

39. The largest of these ongoing schenes invol ved
checks drawn fromplaintiff bank. Dukes and his associ ates
opened a checki ng account at a Mel |l on/ PSFS bank in Phil adel phia’
in the name of Serious Investors Services Conpany, Inc.

40. Dougl ass stol e checks that had been nmade out and
sent to Towers Perrin by North Star Reinsurance Conpany ("North
Star") and gave themto Dukes.

41. North Star, now called Signet Star Reinsurance
Conpany, at all relevant tinmes had an account, account nunber
00521287, with plaintiff Bankers Trust.

42. MElroy, using the original North Star checks
provi ded by Dukes, had three counterfeit checks created in the
suns of $600, 500. 56, $900, 610. 67, and $500, 610.67 (a total of
$2,001, 721.90), all drawn on North Star's account w th Bankers
Trust.

43. The $600, 500. 56 and $900, 610. 67 counterfeit checks
were then deposited into the Serious Investors account at Mellon
Bank.

44, Prior to learning that the two checks were
counterfeit, Bankers Trust cleared the checks for paynent.

45. North Star never had any business relationship
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Wi th Serious Investors and has never received anything of val ue
i n exchange for the forged checks.

46. Between March 2 and March 9, 1994, funds in the
Serious Investors account were di sbursed through cashier's
checks, account checks, and wre transfers to MElroy, Dukes, and
t he ot hers.

47. On March 14, 1994, Mellon/PSFS di scovered the
fraud and froze the accounts. By that tinme, however, $401,000 in
proceeds had been disbursed to various individuals and entities,
including wire transfers of $10,000 and $178, 367 to Wit nman
Jewelry and Coins of Melville, New York, for the purchase of gold
COi ns.

48. On March 11, 1994, Dukes and MElroy received 165
gol d coins valued at $65,427. The remaining coins were
intercepted by U S. postal authorities.

49. The present case is related to a previous case

that was before this Court in 1994, Bankers Trust Conpany V.

Landeris, Ltd., CGvil Action No. 94-2033, in which plaintiff

Bankers Trust, upon |earning that checks drawn on its funds were
counterfeit instruments, sued certain individuals and entities,
i ncluding Serious Investors but not including Dukes.

50. This Court issued a Tenporary Restraining Order in
favor of Bankers Trust on March 29, 1994 and follow ng a hearing,
entered Findings of Fact, Conclusions of Law, and an Order on My

2, 1994. This Court found, inter alia, that the North Star

checks were counterfeit instruments, knowngly and illegally
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made, procured, and deposited with Mellon Bank.

51. On Novenber 6, 1994, after a hearing to assess
damages, this Court found that plaintiff bank suffered a total of
$312,496.48 in damages resulting fromthe North Star check
schene. This anmount still remains outstanding.

52. Plaintiff first discovered Dukes' involvenent in
the North Star counterfeit check schene around Decenber 9, 1996

when plaintiff [earned that Dukes had admtted, inter alia, to

his part in the North Star counterfeit check schene.

1. CONCLUSI ONS OF LAW

A. C vil Conspiracy

1. To state a cause of action for civil conspiracy,
one nust establish the follow ng elenents: (1) a conbination of
two or nore persons acting with a comon purpose to do an
unl awful act or to do a |lawful act by unlawful neans or for an
unl awf ul purpose; (2) an overt act done in pursuance of the

common purpose; and (3) actual |egal damage. Smith v. Wagner,

588 A.2d 1308, 1311-12 (Pa. Super. C. 1991). Also, proof of

malice or an intent to injure is required. Skipworth v. Lead

| ndustries Ass’'n, Inc., 690 A 2d 169, 174 (Pa. 1997). A civi

conspi racy may be proven by circunstantial evidence, provided the

evidence is full, clear, and satisfactory. Runbaugh v. Beck, 601

A . 2d 319, 327 (Pa. Super. C. 1991). Co-conspirators are jointly
and severally liable for all damages resulting froma conspiracy.

See Loughman v. Consol - Pennsylvania Coal Co., 6 F.3d 838, 100 (3d

Gir. 1993).



2. This Court finds that anple evidence supports a
finding of civil conspiracy. The evidence shows that Dukes and
hi s associ ates, Hayward Keith MElroy, Frank Kilson, Thomas R,
and Dougl ass R acted together to defraud several banks and
conpani es of large suns of noney. The many overt acts, such as
openi ng the bank account with Mellon Bank, counterfeiting the
North Star checks, depositing the checks, and withdraw ng sunms to
purchase gold coins, nore than sufficiently prove an intention to
injure the banks fromwhich the counterfeit checks were drawn.

As a result of this conspiracy, plaintiffs suffered financial
danmage in the anobunt of $312,496.48 plus interest. Consequently,
as he is jointly and severally liable for all damages resulting
fromthe conspiracy, Dukes is liable to Bankers Trust for

$312, 496. 48 plus interest.

B. Fraud

3. The el enents of fraud are: (1) materi al
m srepresentation of fact, (2) which is false, (3) nade with
know edge of its falsity, (4) which is intended to induce
receiver to act, and (5) upon which party justifiably relies.

M chael v. Shiley, Inc., 46 F.3d 1316 (3d GCr.), cert. denied,

116 S. C. 67 (1995). An injured party nmay seek conpensation for
any damages that directly flow fromthe fraud and may recover
t hose damages from any individual who aided or abetted the

perpetration of the fraud. Gng v. Parker-Hunter, Inc., 544 F

Supp. 49, 52 (WD. Pa. 1982); Wodward v. Dietrich, 548 A 2d 301,

312 (1988) (noting that defendant may be held |iable for danmages
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proximately resulting froma party's reasonabl e reliance upon
fraudul ent m srepresentati ons although defendant had no privity
wWith that party). Each elenment of a claimof fraud nust be

proven by clear and convincing evidence. Tunis Bros. Co., Inc.

v. Ford Mdtor Co., 952 F.2d 715, 731 (3d G r. 1991).

4, In the instant case, plaintiffs have net their
burden of proving by clear and convincing evidence that Dukes
defrauded plaintiffs by participating in a schene in which he and
hi s associ ates know ngly deposited counterfeit North Star checks,
know ng that the checks were stolen and intending to induce
plaintiffs to clear the counterfeit checks. Plaintiffs
justifiably relied on the m srepresentative counterfeit checks.
As a result of the fraud, Bankers Trust suffered danages of
$312,496. 48 plus interest.

C. Conver si on

5. Conversion is the deprivation of another’s right
of property, or use or possession of a chattel wthout the
owner’s consent and w thout lawful justification. Uni ver sal

Prem um Acceptance Corp. V. York Bank & Trust Co., 69 F.3d 695,

704 (3d Cr. 1995). The |law applicable to conversion of personal
property applies to instrunents. 13 Pa. Cons. Stat. Ann. 8
3420(a). An instrunent is converted if "a bank makes .

paynent with respect to the instrunent for a person not entitled
to enforce the instrunent or receive paynent." § 3420(a).
Bankers Trust is a drawee bank with respect to the counterfeit

checks in issue and a drawee may trace and recover the proceeds
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of forged checks except as to a holder in due course or as to one
who in good faith changed his or her position in reliance on
paynent or acceptance of the check. 13 Pa. Cons. Stat. Ann. 88
3302, 3418.

6. The el enents of conversion nust be proven by a

preponderance of the evidence. See Chrysler Credit Corp. v.

First Nat. Bank and Trust Co., 746 F.2d 200, 203 (3d G r. 1984).

It is not necessary that a defendant have specific intent for his
actions to constitute conversion; any intent to exercise dom nion

or control over the chattel which is in fact inconsistent with

the owner's right is sufficient. Mont gonery v. Federal Ins. Co.,
836 F. Supp. 292, 300 (E.D. Pa. 1993).

7. In an action for conversion of an instrunment, the
nmeasure of danmamges is presuned to be the anobunt payable on the
i nstrunent, but recovery may not exceed the anount of the
plaintiff's interest in the instrunent. 13 Pa. Cons. Stat. Ann.

8§ 3420(b). See also Bank of Landisburg v. Burruss, 524 A 2d 896,

902 (1987) (“The neasure of damages for conversion is the market
val ue of the converted property at the tine and pl ace of
conversion.”).

8. In the instant case, plaintiffs have net their
burden of proving by a preponderance of the evidence that Dukes
participated in the conversion of funds from Bankers Trust by
counterfeiting stolen North Star checks, know ng that the checks
were stolen, and wongfully depositing the checks. As a result

of the conversion, Bankers Trust suffered danages of $312, 496. 48
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plus interest.

D. Unj ust Enrichnent and Money Had and Recei ved.

9. The doctrine of unjust enrichnment is an equitable

doctri ne. Styer v. Hugo, 619 A 2d 347, 350, aff'd, 535 Pa. 610,

637 A .2d 276 (1993). The elenents of unjust enrichnment are
benefits conferred on defendant by plaintiff, appreciation of
such benefits by defendant, and acceptance and retention of such
benefits under such circunstances that it would be inequitable
for defendant to retain the benefit w thout paynent of val ue.

Id. Wiere unjust enrichnent is found, the law inplies a contract
between the parties, and the contract requires that the defendant
pay the plaintiff the value of the benefits conferred. [d.

10. In the instant case, this Court finds that
plaintiffs have not nmet their burden of proof with regard to this
cl ai m because they have not proved the value of the benefits
conferred on Dukes. The doctrine of unjust enrichnent calls for
di sgorgenent of the amount by which a party is unjustly enriched,
but plaintiffs have not shown the anmount by which Dukes was
unjustly enriched. As the schene involved a conspiracy and
several co-conspirators, it is incunbent on plaintiffs to prove
t he amount by which Dukes, a particular co-conspirator, was
unjustly enriched. As he is not jointly and severally liable for
t he unjust enrichnent of all the nenbers of the conspiracy, this
Court finds that plaintiffs have not sufficiently nade out their

case wth regard to this count.

12



E. Puni ti ve Danmages

11. Under Pennsylvania |l aw, punitive danages may be

awar ded for fraud and conver si on. Rai nbow Trucking, lnc. V.

Ennia Ins. Co., 500 F. Supp. 96, 99 (E.D. Pa. 1980). However,

this Court finds that punitives are not warranted in this case
because plaintiffs produced no evidence of defendant’s net worth,
because defendant is currently incarcerated, and because in the
opinion of this Court defendant is undergoing sufficient

puni shment under the penal law for his illegal acts.

L. CONCLUSI ON

12. Based on the foregoing, the Court enters judgnent
in favor of plaintiffs and agai nst defendant on the counts of
conspi racy, fraud, and conversion in the anount of $312,496. 48
plus interest of $65,624.27 for a total of $378,120. 75.

An appropriate O der follows.

Cl arence C. Newconer, J.



IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

BANKERS TRUST CO. and : ClVIL ACTI ON
BANKERS TRUST ( DELAWARE) , :

Plaintiffs,

V.
NORMAN DUKES, :
Def endant . : NO. 97-1417
ORDER

AND NOW this day of Novenber, 1997, upon
consi deration of all the evidence of record and the argunents of
counsel, and consistent with the Findings of Fact and Concl usi ons
of Law, it is hereby ORDERED that JUDGVENT in the anmount of
$378,120.75 is ENTERED in favor of plaintiffs and agai nst

def endant .

AND I T I'S SO ORDERED.

Cl arence C. Newconer, J.



